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Question 2

Developer acquired a large tract of undeveloped land, subdivided the tract into ten lots, and
advertised the lots for sale as “Secure, Gated Luxury Home Sites.”  Developer then entered
into a ten-year, written contract with Ace Security, Inc. (“ASI”) to provide security for the
subdivision in return for an annual fee of $6,000.  

Developer sold the first lot to Cora and quickly sold the remaining nine.  Developer had
inserted the following clause in each deed:

Purchaser(s) hereby covenant and agree on their own behalf and on 
behalf of  their  heirs,  successors, and assigns to pay an annual fee
of  $600  for  10  years  to  Ace Security, Inc. for the maintenance of 
security within the subdivision.

Developer promptly and properly recorded all ten deeds.

One year later, ASI assigned all its rights and obligations under the security contract with
Developer to Modern Protection, Inc. (“MPI”), another security service.  About the same
time, Cora’s next-door neighbor, Seller, sold the property to Buyer.  Seller’s deed to Buyer
did not contain the above-quoted clause.  Buyer steadfastly refuses to pay any fee to MPI.

MPI threatens to suspend its security services to the entire subdivision unless it receives
assurance that it will be paid the full $6,000 each year for the balance of the contract.  Cora
wants to ensure that she will not be required to pay more than $600 a year.

On what theories might Cora reasonably sue Buyer for his refusal to pay the annual $600
fee to MPI, what defenses might Buyer reasonably assert, and what is the likely outcome
on each of Cora’s theories and Buyer’s defenses?  Discuss.
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Answer A to Question 2

2)

Question 2

Cora (C) will assert three different theories: (1) that there was a covenant, the burden of
which ran to Buyer (B), and the benefit of which runs to C, (2) that there was an equitable
servitude, the burden of which runs to B, and the benefit of which runs to C, and (3) that a
negative reciprocal servitude can be implied from a common scheme initiated by Developer
(D).  C will sue under a covenant theory to obtain damages in the form of the series of $600
payments, or will sue under an equitable servitude theory to require B to pay the $600.

C will assert that he had no notice of either the covenant, equitable servitude or common
scheme, and therefore should not have to pay.  He will also allege that even if he did have
notice, that the assignment of the contractual rights from Ace Security (ASI) to Modern
Protection[,] Inc. (MPI) extinguished any obligation he had or notice of an obligation to pay
for maintenance of security services.

Cora’s Theories of Recovery

1. Covenant

Cora will assert that the original deed between Developer and Seller created a covenant,
the burden of which ran to B, and the benefit of which ran to C.  A covenant is a non-
possessory interest in land, that obligates the holder to either do something or refrain from
doing something related to his land.  For the burden of the covenant to run, there must be
(1) a writing that satisfies the statute of frauds, (2) intent of the original contrac[t]ing parties
that the covenant bind successors, (3) Horizontal privity between the original parties, (4)
Vertical privity between the succeeding parties, (5) the covenant must touch and concern
the burdened land [,] 5 [sic] Notice to the burdened party.  For the benefit of the covenant
to run, there must be (1) a writing satisfying the statute of frauds, (2) intent of the original
parties, (3) the benefit must touch and concern the benefitted land, and (4) there must be
vertical privity between the parties.

Running of the burden

Writing 

For the burden to run to B, there must be a writing that satisfies the statute of frauds.  Here,
the original deed was properly written and recorded.  Developer inserted the clause
covenanting payment in all of the deeds given to the original 10 purchasers.  Therefore,
there is a writing satisfying the statute of frauds.
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Intent

For the burden to run, the original contracting parties must have intended that the benefit
run to successor in interest to the land.  Here, the deed on its face evidences an intent that
the burden run.  It specifically says that the “heirs, successors and assigns” of the deed will
be bound to pay the security fees.  Therefore the[re] is an intent that the successors– such
as B – be bound by the covenant.

Horizon[t]al Privity

For the burden of a covenant to run, there must be horizontal privity between the parties.
This requires that the parties be successors in interest – typically this is satisfied by a
landlord-tenant, grantor-grantee, or devisor-devisee relationship.  Here, the relationship is
one of seller-buyer.  D was the original seller of the land, and S was the purchaser.  S was
a successor in interest in the land of D.  Therefore there was horizontal privity between the
original contracting parties.

Vertical Privity

Vertical privity requires that there be a non-hostile nexus between the original covenanting
party and a later purchaser.  It is not satisfied in cases in which title is acquired by adverse
possession or in some other hostile way.  Here, however, S sold the property to B.  A sale
relationship is a non-hostile nexus, and therefore the requirement of vertical privity is met.

Touch and Concern

Defense by C: B may argue that the covenant here does not touch and concern the land.
For the burden to run to a party, the covenant must touch and concern the land, that is, it
must burden the holder, and benefit another party in the use and enjoyment of their own
land.  C will argue that this is not the case here.

B will argue that personal safety of house occupants is not necessarily related to the land.
Contracts for security services often are used in matters outside of the home.  However,
this argument will likely fail.  C can argue that the safety services are needed to keep the
neighborhood safe.  In fact, C and others specifically bought homes in the community
because of representations that there would be security services available to keep the land
safe.  The use an[d] enjoyment of the land would be difficult, if not impossible, without the
knowledge that the parties will be safe in their homes.  Therefore, C can show that the
covenant does in fact touch and concern the land.

Notice

Defense by C: B’s primary defense will be that he was not given notice of the covenant.
The burden of a covenant may not run unless the party to be burdened has notice of the
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covenant.  Notice may be (1) Actual, (2) by inquiry, or (3) By Record.  The latter two types
of notice are types of constructive notice.  

–Actual Notice

B will argue that he did not have actual notice of the covenant.  Actual notice occurs where
the substance of the covenant is actually communicated to the party to be burdened, either
by words or in writing.  Here, there is no indication that B was told of the covenant in the
deed.  Therefore, he did not have actual notice.

–Inquiry Notice

A party may be held to be on inquiry notice, if it would be apparent from a reasonable
inspection of the community that a covenant applies.  C will argue that B was on inquiry
notice of the covenant.  However, this argument will likely fail.

A reasonable inspection of the community would not have revealed the covenant to pay
$600.  B might have discovered that the community was protected.  There were
advertisements claiming that the community was gated and secure.  There were probably
fences or other signage.  However, this notice would be inadequate to tell B that the
homeowners themselves were obligated to pay for the security service.  The payments for
security services may have simply been imputed to the home price, or the funds may have
come from elsewhere.  Either way, a reasonable inquiry would not have informed B of the
existence of the covenant.

–Record Notice

C will argue that B was on record notice of the covenant.  Record notice applies where a
deed is recorded containing covenants.  The burdened party is said to have constructive
notice of the covenant that is recorded in his chain of title.

B will argue that he is not on record notice because the covenant was not in his specific
deed.  This argument will probably fail.  A party taking an interest in land, or an agent of
theirs, will typically perform a title search.  Therefore, they will be held to be on constructive
notice of any covenants, easements or other obligations.  A simple title search by B would
have revealed that the deed from P to S contained a covenant binding successors to pay
for the security services.  

Therefore, B was on record notice of the existence of the easement.

Running of the Benefit

For the benefit of the covenant to run, there must be (1) a writing satisfying the statute of
frauds, (2) intent of the original parties, (3) the benefit must touch and concern the
benefitted land, and (4) there must be vertical privity between the parties.
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The analysis here will be the same as for the running of the burden, except that horizontal
privity will not be required (even though it is present).  The original agreement was in
writing.  The original contracting parties intended that the benefit run.  The benefit arguably
touches and concerns the land.  Furthermore, D and C were in a non-hostile nexus,
therefore the requirement of vertical privity is satisfied.

Conclusion: Because the requirements for running of the burden and running of the benefit
are present, C can enforce the covenant against B, and will be entitled to damages for B’s
failure to pay for the security services.

2. Equitable Servitude

C may also attempt to enforce the requirement in the deed as an equitable servitude
against B.  The requirements for an equitable servitude are less stringent than those
required for a covenant – for the burden of an equitable servitude to run, there must be (1)
a writing satisfying the statute of frauds, (2) intent of the original parties to bind successors,
(3) the servitude must touch and concern the land, and (4) notice to the party to whom the
covenant is being enforced.  If the equitable servitude is enforced, it will allow the party
enforcing it to obtain a mandatory injunction.  In this case, enforcement of the servitude
would require B to make the $600 payments to MPI.

The analysis for an equitable servitude will be the same as that for the running of the
burden of a covenant.  There was a writing, there was intent by the original parties, the
servitude touches and concerns the land, and arguably, there was notice to B.  Therefore,
given the forgoing [sic] analysis, C will be able to enforce an equitable servitude against B,
and obtain a court order compelling him to pay the fees (subject to any defenses: see
below).

3. Reciprocal Servitude Implied from Common Scheme

C may also attempt to enforce the payment of the security fees as a reciprocal servitude
based on the original common scheme.  A reciprocal negative servitude can be implied from
a developer’s actions where a developer develops a number of plots of land with a common
scheme apparent from the development, and where the development party is on notice of
the requirement.

C can argue that there was a common scheme to create a secure and gated community.
There were advertisements at the time that the land was developed indicating that a major
selling point of the development was that the development would be secure.  To that end,
the developer entered into a contract with ASI.  It is apparent from developer’s actions that
a common scheme, including maintenance of security in the development, was intended.

The analysis for notice of the common scheme is the same as above – it may have been
predicated on actual or constructive notice.  Here, B was on record notice of the scheme.
Therefore, C can successfully hold B to payment of the security fees on an implied
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reciprocal servitude theory as well.

Buyer’s Defenses

Notice 

As noted above, one of B’s primary defenses will be that he was not given notice of any
covenant or servitude.  This argument will fail in most courts, because of the fact that B was
on record notice of the covenant, based on a deed in his chain of title.

Touch and Concern

As noted above, B may argue that the covenant at issue does not touch and concern that
land.  This argument will fail, because the security arrangement will clearly benefit the
homeowners in their use and “peace of mind” concerning their homes and personal safety.

Assignment of the Contract from ASI to MPI

B will allege that even if he was obligated to pay ASI based on notice in his deed, he was
under no obligation to pay MPI, because of the assignment of the contract.  This argument
will fail.

Here, ASI has engaged in both an assignment of rights and a delegation of duties.  All
contract duties are delegable, if they do not change the nature of the services to be
received by the benefitted party (here, B).  Unless B can show that the security services
received from MPI will be materially different from those he would receive from ASI, then
he cannot allege that the delegation and assignment excuses his duty to pay.  There is no
reason to think that MPI is any less capable of performing security services than MPI.

Furthermore, once contract rights are assigned and delegated, a party must pay the new
party to the contract once he receives notice of the assignment.  B knows that he has to
pay MPI, therefore he cannot allege that he is not making payments because he doesn’t
know who to pay.
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Answer B to Question 2

2)

What theories might Cora sue Buyer for his refusal to pay the annual $600 fee to MPI,
what defenses could Buyer raise, and what is the likely outcome on each theory?

Cora will argue that the Buyer is bound by a covenant that runs with the land.  Cora will
further argue that this covenant requires Buyer to pay MCI the $600 per year.

Covenants

A covenant is a promise relating to land that will be enforce[d] at law.  Enforcement at law
usually gives rise to money damages.  Equitable servitudes, which will be discussed later,
are enforceable in equity, which often means with an injunction.

Cora will argue that a valid covenant was created when each lot owner signed the deed
with Developer that contained the clause that each purchaser, including heirs, successors,
and assigns, will have to pay an annual fee of $600 to Ace Security.  This covenant was in
writing[;] Developer recorded all the deeds.

Will the burden of the covenant run?

Cora will argue that even though Seller was the person who initially signed the deed
containing the covenant, the burden of the covenant should run to Buyer.  The burden of
a covenant will run to a successor in interest if 1) the initial covenant was in writing, 2) there
was intent from the initial people creating the covenant that it would run to successors, 3)
the covenant touches and concerns land, 4) there exists horizontal and vertical privity, and
5) the successor in interest had notice of the existence of the covenant.

Writing:

The initial covenant was in writing because it was included in the deed that each lot
purchaser signed in the contract with Developer.  Therefor, this requirement has been met.

Intent:

There also appears to be intent that the covenant bind successors in interest.  This is
because the deed which Developer and Seller signed contained the phrase “hereby agree
on their own behalf and on behalf of their heirs, successors, and assigns.”  This is clear
evidence that the original parties intended the burden to run.
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Touch and Concern:

A covenant will be considered to touch and concern land if it relates to the land and affects
each covenant holder as landowners.  Here, the covenant was to provide security and
maintenance within the subdivision.  This probably will be considered to touch and concern
land because the safety and maintenance of the subdivision has a clear impact on each
landowner’s use and enjoyment of his or her lot.  The covenant was not to provide personal
security to the landowners, but rather to secure the land that was conveyed in the deed.
Therefore, the covenant likely will be considered to touch and concern land.

Horizontal and Vertical Privity:

There must also be horizontal and vertical privity in order for a successor in interest to be
bound by the burden of a covenant.  Horizontal equity deals with the relationship between
the original parties.  Here, the original parties are Developer and Seller.  There must be
some connection in this relationship, such as landlord-tenant, grantor-grantee, etc.  Here,
Developer owned the large tract of undeveloped land that was eventually turned into the
ten lots.  Then, Developer conveyed one of the lots that it owned to Seller.  This will satisfy
the requirement of horizontal privity.

Vertical privity relates to the relationship between the original party and the successor who
may be bound by the covenant.  Vertical privity will usually be satisfied so long as the
relationship between the two parties is not hostile, such as when the new owner has
acquired ownership by adverse possession.  Here, Seller sold the property to Buyer.
Therefore, this will satisfy the vertical privity requirement.

Notice:  

The final requirement for the burden of a covenant to run to successors is notice to the
successor in interest.  A successor will be deemed to be on notice of the covenant if there
is 1) actual, 2) inquiry, or 3) record notice of the covenant.  Actual notice is if the successor
was actually aware of the covenant.  Inquiry notice is where the successor would have
discovered the existence of the covenant had she inspected the land as a reasonable
person would have.  Record notice occurs when the successor would have discovered the
covenant if an inspection of the records had taken place.

Here, there is no evidence that Buyer had actual notice of the covenant at the time that she
bought the land from Seller.  Also, it is unclear whether Buyer was on inquiry notice.  If
Buyer had inspected the land prior to purchase, Buyer may have noticed that the land was
being maintained and secured by a company.  If Buyer had seen this, she should have also
probably concluded that each landowner was partially paying for this maintenance and
security service.  Therefore, Buyer may be deemed to be on inquiry notice.

Even if Buyer did not have actual or inquiry notice, Buyer clearly had record notice of the
covenant.  This is because the covenant was in writing and was included in the deed of
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each of the original purchasers from Developer.  Furthermore, Developer promptly recorded
all of these deeds.  Therefore, if [B]uyer had went [sic] to the record office and looked up
the land that she was buying, she would have discovered the covenant.

Therefore, Buyer will be considered to be on notice of the covenant.

Buyer’s possible defenses to enforcement of the covenant:

Buyer may argue that [s]he should not be bound by the covenant because the covenant
does not touch and concern land, she was not on notice of the covenant, and that she
should be excused from performing under the covenant because of Ace Security’s
assignment to MPI.

Touch and concern:

As discussed earlier, the covenant will likely be considered to touch and concern land.
Buyer may argue that the duty to provide security to the landowners is primarily there to
protect the landowners personally rather than to protect the actual land.  Buyer will further
argue that because the covenant relates to personal protection of the landowners, it does
not relate to land and therefore should not be deemed to touch and concern land.  If the
covenant is deemed not to touch and concern land, the covenant will not bind successors
in interest.

However, because the contract with Ace Security was for the security and maintenance of
the subdivision, Buyer’s claim will likely be rejected.  Even if Buyer can convince the court
that the Ace Security had promised to protect the individual landowners rather than the
land, Ace Security’s promise to maintain the property clearly related to land.  It would not
make sense for Buyer to argue that Ace Security’s duty to maintain relates to maintenance
of the landowners rather than maintenance of the land.

Therefore, Buyer’s argument that the covenant does not touch and concern land will be
rejected.

No Notice:

As discussed earlier, Buyer may argue that she did not have notice of the covenant and,
therefore, should not be bound by the covenant.  Buyer will point to the fact that the deed
between Seller and Buyer did not mention the covenant to pay for security services.
However, this argument will fail because Devel[o]per properly recorded each of the deeds
which contained the covenants.  As a result, if Buyer would have checked the records she
would have discovered the covenant.

Thus, this argument by Buyer will also fail.
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Contract Defenses:

Buyer may also make some contract arguments.

What law governs?

The contract between Developer and Ace Security will be governed by the common law
because it is a contract for services, not goods.  Even though the contract cannot be
performed within 1 year (because the contract is for 10 years) the statue of frauds has been
satisfied because the contract was in writing between Developer and Ace Security.

Third Party Beneficiary

Cora can claim that he [sic] is a third party beneficiary of the original contract between
Devel[o]per and Ace Security.  Cora will point out that in the initial contract between
Devel[o]per and Ace Security, it was clearly Developer’s intent that performance of the
security services go to the purchasers of the land rather than to Developer.  He will also
claim that his rights under the contract has [sic] vested because he has sued to enforce the
contract.  Because Cora can show that all of the landowners are third party beneficiaries,
Cora will have the ability to use under the contract.

Invalid Assignment to MPI:

Buyer may also argue that even if the original covenant runs to her, she should no longer
be bound by the covenant because of Ace Security’s assignment of the contract to MPI.

An assignment can include all of the rights and obligations of the original contracting party.
In general, an assignment and/or delegation will be valid unless 1) the original contract
specifically says that all attempted assignments or delegations will be void, or 2) the
assignment or delegation materially changes the risks or benefits associated with the
original contract.

Here, there is nothing in the original contract between Developer and Ace Security that
states that assignments will be void.  Furthermore, there is nothing in the covenant that
Seller signed with Developer that limits the covenant only to performance by Ace Security.
Therefore, this will not be a valid reason for invalidating the assignment and excusing
Buyer’s need for performance.

Also, it does not appear that Ace Security’s assignment to MPI will in any way impact that
obligations [sic] to Buyer or the benefits that Buyer will receive.  Ace Security was originally
required to provide security and maintenance for the subdivision.  This is not a personal
service that only Ace Security can effectively provide.  Rather, security service is a task that
any competent security company can handle.  Therefore, the fact that performance will now
be coming from MPI rather than Ace Security will not negatively impact Buyer’s benefits
from the contract.
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Moreover, the assignment will not effect [sic] Buyer’s obligations under the contract either.
Under the initial contract with Ace Security, Buyer was required to pay $600 per year.  After
the assignment to MPI, Buyer is still required to pay only $600 per year.  Therefore, Buyer’s
obligations after the assignment will not be changed in any way.  Therefore, the assignment
from Ace to MPI will be considered valid and Buyer will not be excused from performing as
a result of this assignment.

MPI’s threat to suspect [sic] service unless it receives assurances that it will be paid the full
$6,000 each year for the balance of the contract

Buyer may also argue that even if they are bound by the covenant, MPI is not entitled to
assurances that it will be paid the entire value of the contract for the remainder of the
contract term.  As common law, a suit for breach of contract could not be brought until the
date for performance has passed.  Cora will argue, on behalf of MPI, that they are entitled
to assurances of future performance because of Buyer’s anticipatory repudiation.

Anticipatory Repudiation

Generally, a suit for breach of contract can only be brought when the date for performance
has passed.  However, is [sic] a party to a contract unambiguously states that he cannot
or will not perform under the contract, a suit may be brought immediately for breach of
contract.

Here, Buyer has steadfastly refused to pay any fee to MPI.  It is unclear whether the time
has passed in which Buyer was required to pay MPI.  Regardless, Buyer’s clear statement
that it will not pay MPI will be considered an anticipatory repudiation.  Thus, Buyer will be
able to immediately bring suit.

Also, because of the anticipatory repudiation, Cora or MPI would be entitled to immediately
bring suit.  Because they could immediately sue Buyer if they so chose, it only makes sense
to allow MPI to seek assurances that Buyer and the other landowners will continue to
perform under the contract.

Equitable servitude

An equitable servitude is much like a covenant except that an equitable servitude is
enforceable in equity, rather than at law.  Here, Cora may prefer to have the court declare
an equitable servitude, so that the court will enjoin Buyer to pay the $600 each year for the
10 year length of the contract.  This will ensure that Cora will not have to pay more than
$600 in any year.

In order for the burden of an equitable servitude to run with the land, there must be 1) a
writing, 2) intent, 3) touch and convern[sic], and 4) notice to the successor in interest.  All
of these have been discussed earlier and have been satisfied.  Therefore, this could be
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considered to be an equitable servitude.

Cora may wish to get an injunction requiring Buyer to pay $600 per year for the 10 year
length of the contract.  Cora will first need to show that Buyer has breached his obligations
under the contract.

Under an equitable servitude, the court may require Buyer to pay $600 per year for the
remainder of the contract.

Buyer’s defenses

Buyer could make the same defenses as in the covenant situation.  As stated earlier, all of
these defenses will likely be rejected.

Common Scheme Doctrine

Even if Cora’s other attempts to enforce a covenant or equitable servitude fail, Cora may
be able to show that Buyer should be bound by the common scheme doctrine.  Cora would
need to show that the original developer had a common scheme for the entire subdivision
and that this scheme was clear to anyone who inspected the area and the records.  Cora’s
argument may succeed because of the fact that Developer recorded the covenant between
all of the original purchases from Developer.

Conclusion/Likely Outcome:

Cora will likely succeed in showing that there was a covenant between all of the original
landowners.  Cora will also be able to show that the burden of this covenant should run to
Buyer.  Cora will also be likely able to show the existence of an equitable servitude.




